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Background

This proceeding is governed by the Environmenta Protection Agency’s “ Supplementa
Guidance on Federa Superfund Liens” July 29, 1993, (OSWER Directive Number 9832.12-13) (the
“Guidance’). The proceeding was initiated when the Environmenta Protection Agency (“EPA”),
Region VII (*Region”) gave notice to the Doe Run Resources Corporation (“Doe Run” or “Company”)
by letter dated October 3, 2002, that it had perfected liens on specified propertiesin Herculaneum,
Missouri. See, item 1 of the Lien Filing Record (“LFR”). Shortly theredfter, in aletter dated October
17, 2002, Doe Run requested an informal proceeding to review EPA’ s action.

In ascheduling letter dated November 18, 2002, | requested that the parties submit statements

of position relating to the issues relevant to the proceeding, and | scheduled an informa meeting

The LFR, or Lien Filing Record, consists of documents filed by the Region upon initiation of
this proceeding, documents filed by each party after the commencement of the proceeding, and
documentsfiled at my direction. Theinitid documents are referenced by the item number appearing in
the Region’s “Table of Contents’ to the LFR. Subsequent documents are referenced by title or
description..



pursuant to the Guidance. Each party submitted its respective statement in letters dated December 4,
2002. | conducted an informa meeting on December 20, 2002, summarized in my December 31,
2002, |etter to the parties. At my direction, each party made an additiona submission relaing to one
issue, addressed at length below, which was identified at the informa meeting. Doe Run’s supplemental
submission is dated January 15, 2003, and the Region’ s response is dated January 23, 2003.

Asexplained in detall below, upon review of dl rdevant documentsin the LFR, | find that the
record supports the Region’ s position that it had a reasonable basis to perfect liens on the properties
owned by Doe Run in Herculaneum, Missouri. Therefore, | recommend that the Regiona
Adminigrator affirm the decison to file the liens on the subject property.

I. SCOPE AND STANDARD OF REVIEW
The resolution of the issues raised in this proceeding turns, to a significant extent, on the nature

of the proceeding, and the limits placed on my review of the Region’s action. Superfund lien

proceedings have aptly been described as “probable cause’ hearings. See, e.q., Harbucks, Inc.

Revere Chemica Ste, 1995 WL 1080544 (EPA 1994) (probable cause determination). This

characterization follows the reasoning in Reardon v. United States, 947 F. 2d 1509 (1% Cir. 1991).2 It

reflects the procedures established by EPA in the Guidance, which states, in revant part:

The soleissue [in the proceeding] is whether EPA has (or had, in the case of a pogt-filing
meeting) areasonable basis to believe that the statutory eements for perfecting alien were
satisfied. The [proceeding] will not be concerned with issues not relating to the proposed

?In characterizing the proceeding necessary to meet due process reguirements, the court stated
that “EPA may only need to demonstrate probable cause or reason to believe’ that the Statutory criteria
for perfecting alien have been met. 947 F. 2d a 1522.
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perfection of the lien, including, but not limited to, EPA’ s selection of aremedy or contents of
remedy selection documents... .(Guidance, & p. 8.)

Based on the Guidance, theinquiry is Smply whether the LFR, including dl rdlevant facts and
argument presented by both parties, contains sufficient informeation to show a reasonable basis for the
determination by EPA to perfect alien, or conversely, whether the relevant information shows that EPA
erred in perfecting thelien. Theinquiry isapreiminary one, and does not resolve or impact the
resolution of any ultimate issues with respect to liability. Guidance at p. 9.2

Il. RELEVANT LEGAL CRITERIA

Section 107(])(1) of CERCLA, 42 U.S.C. 8 9607(I)(2), providesthat alienin favor of the
United States arises with respect to costs and damages for which aperson is liable under section
107(a), upon al property which belongs to the person liable and which is subject to, or affected by, a
remova or remedia action. The lien arises when cogs are first incurred by the United States with
respect to aresponse action, or when the property owner is notified of potentid liability, whichever is
later. Section 107(I)(2). Section 107(a) provides, in relevant part, that the owner or operator of a
facility from which there is arelease or threat of release which causes the incurrence of response costs
isligblefor dl cogts incurred by the United States for aremoval or remedia action congstent with the
Nationa Contingency Plan (“NCP’). Section 107(b) provides defensesto liability which must be

established by the proponent of the defense by a preponderance of the evidence. Section 107(j)

3Although the Guidance itsalf was not addressed, at least one district court has held that a
particular proceeding conducted pursuant to the Guidance was adequate to satisfy due process
concerns. United States v. Glidden Company, 3 F. Supp. 2d 823 (N.D. Ohio 1997).
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provides, in relevant part, that cogts resulting from a“federdly permitted release’” cannot be recovered
under section 107.4

Reflecting the statutory criteriafor perfecting a Superfund lien, the Guidance (at p. 7) provides
that the neutrd officid should congder the following factorsin issuing a recommended decision:

(1) Wasthe property owner sent notice of potentid liability by certified mail?

(2) Isthe property owned by a person who is potentidly liable under CERCLA?

(3) Isthe property subject to or affected by aremova or remedia action?

(4) Has the United States incurred costs with respect to a response action under
CERCLA?

(5) Doesthe LFR, including any submissions by the property owner, contain information

sufficient to show that the lien notice should not have been filed, such as ashowing thet: (a)

EPA erred in believing it had met the requirements of (1)-(4), or (b) EPA made a materia error

with respect to factors (1)-(4)?

[1l. RELEVANT FACTS

Because mogt of the facts are not in dispute, abrief summary will suffice. Doe Run operatesa
lead smdter in Herculaneum, Missouri, located immediatdy south of the St. Louis metropolitan area.
Item 8 of theLFR & p. 1. The LFR characterizesthe smdter as “the largest of itskind” in the United
States. 1d. The smdter began operation, under prior ownership, more than one hundred years ago,
and remains an active facility. The Doe Run Site (designated by the Region as the Herculaneum Lead

Smelter gte) consists of anumber of areas, the most Sgnificant of which, for this proceeding, are the

smdter plant, associated areas relaing to plant operations including a dag pile (the plant and associated

“The section 107(j) exemption will be examined in detail below.

4



aress are sometimes referenced herein asthe “HLS’), and a number of residences in Herculaneum
owned by Doe Run. |d. at 2.

The LFR contains two administrative orders on consent designed to address releases’ of
hazardous substances, primarily lead and other metals, from activities relating to the smelter operations.
LFRitems4 and 7.° Thefirgt, bearing Docket No. RCRA-7-2000-0029, CERCLA-7-2000-0038,
was signed by Doe Run, the Region, and the Missouri Department of Natural Resources in September
and October, 2000, and became effectivein May 2001 (the “May 2001 order”). The second, Docket
No. 07-2002-0038, was signed by Doe Run and the Region in December 2001 (the “ December 2001
order”). The May 2001 order requires Doe Run to undertake a number of activities, addressing
contamination of residentiad areasin Herculaneum (e.g., sampling, andysis, and soil replacement)’,
contamingtion attributable to the dag pile (e.q., development and submission to EPA and the state of a

runoff control plan, groundwater monitoring),2 contamination atributable to “ other areas’ a the Site

°*Doe Run’s contention that some of the releases addressed by the orders are “federaly
permitted” will be discussed below in subsection IV.D.

®Doe Run noted quite correctly a the December 20, 2002, informal meeting that, as an
operating facility, the Company has been regulated under a number of federd environmenta programs
through the years, and that Superfund is only one such program. Doe Run’s involvement with state and
federa environmental programs is detailed in the March 30, 1999, Preliminary Assessment Report
(Attachment 1 to the Region’ s January 23, 2003, supplement to the LFR), and in the referenced
consent orders. Doe Run's arguments relating to that fact are also discussed in subsection 1V.D.
below.

"LFR Item 4, Appendix A, section I.

8d., section IV.



(eq., sormwater runoff, sampling and analysis in areas not impacted by the dag pile).° In addition, the
order reguires Doe Run to address certain air emissions from the smelter operations™® The December
2001 order, more limited in scope, primarily addresses the clean up of residentia structures!* Both
documents provide for submission to EPA of certain documents prepared by Doe Run, and for EPA
review and action on the documents. See, eg., December 2001 order at pp. 21-23.

The LFR contains information indicating costs which have been incurred with respect to the
dgte. LFRitem 3. During the informa conference, the Region indicated that the amountsin the cost
summary represent EPA codts in negotiating the orders, reviewing Doe Run submittals, and other
investigation and oversight activitiesrelating to the ste. The Region’s January 23, 2003, supplement to
the LFR (Attachment 4) contains additiona information concerning EPA activities at the Ste, including
activities specificdly relating to the dag pile and other areas associated with smdter operations, and
activities rdating to the Ste asawhole.

V. DISCUSSION

As stated above, the issueis whether the LFR shows that EPA had areasonable basis to
perfect alien, in light of any relevant information presented by the property owner to the contrary. | will
first address the issues raised by Doe Run, followed by a discusson of the issue of the Region's

compliance with the prerequisites to filing alien notice.

°ld., section V.
10d., section 111,

ULFR Item 7, pp. 12-19.



A. Issues Rdating to the Procedures Afforded by the Agency
(2) Doe Run firgt argues that “procedura fairness’ requires an inquiry into the amount
of the cogts incurred by EPA. The Company acknowledges that the Guidance does not “ specificaly”
provide for such consideration, but argues, nonetheless, that the proceeding should encompass this
issue.? The Region counters that the issue of the cost amount goes to the recoverability of costs (i.e.,
whether the cogts are consgtent with the NCP), and that issue is not ripe until EPA initiates an action to
recover the costs.

The Guidance not only fallsto specificaly provide for consderation of gppropriate cost
amounts in this proceeding, but it specificaly precludes congderation of theissue. Guidanceat p. 8
(“The meeting will not be concerned with issues not relating to the proposed perfection of the lien... .”)
Section 107(l)(A) dates, in rlevant part, that alien arises when “cogis are first incurred by the United
States... .” Nothing in the Satute requires that EPA must account for those codts prior to perfecting the
lien. EPA must show that cogts have been incurred, but is not required, in this proceeding, to specify a
tota amount representing the recoverable costs associated with theliens. Therefore, | will inquire
whether the LFR shows that costs have been incurred for which Doe Run may be ligble, but | will not
inquireinto the total amount of those cogts and their ultimate recoverability.

(2) Asan outgrowth of the first argument, Doe Run argues that any codts attributable to
the HLS would be inggnificant in rdation to the totd cogts*camed”’ by EPA (in LFR item 3) and that

the liens on the smelter property should be removed unless EPA can provide an accounting of costs

2Doe Run’'s argument is presented at p. 2 of its December 4, 2002, letter, and isreiterated in
other submissionsincluded in the LFR.



associated with the smelter.®® Again, | will examine below whether the LFR shows that costs for which
Doe Run may be liable have been incurred with respect to the HLS. However, for reasons discussed
above, this proceeding will not inquire into the amount of costs incurred by EPA, and my recommended
decison is not dependent on such inquiry.

B. Effect of EPA Deferrd of Oversaght Cost Reimbursement

Doe Run argues that the intent of section 107(1) is“to allow EPA to recover from

responsible parties who refused to pay costs that they were liable for.”* Because the December 2001
order defers the Company’ s obligation pay costs relating to specified orders (LFR item 7, section X,
pp. 23-24), including the May 2001 order, Doe run believesit is contrary to the statute to impose liens
for rembursement of costs not yet due. The Region counters with a different characterization of the lien
provison of CERCLA, gating that the lien is designed to protect EPA’sinterest in recovering itscost in
the event that Doe Run is unable to reimburse the costs. The Region aso Sates that the December
2001 order does not affect EPA’s ability to perfect the liens under CERCLA, and EPA’ s perfection of
the liens does not negate the deferral provision of the order.’®

Doe Run does not point to any statutory text in support of its contention that liens are intended
to be impaosed only when aresponsible party is unwilling to pay. Under section 107(1)(2), alien arises
when cogs are firg incurred and the property owner is given notice of potentid ligbility. Thelien can

then be perfected by filing the appropriate notice as provided in section 107(1)(3). Had Congress

1¥3Doe Run January 15, 2003, supplement at p. 5.
1“Doe Run December 4, 2002, submission, a p. 3.
Region December 4, 2002 submission, &t p. 2.
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intended the result advocated by Doe Run, it presumably would have included at least an additiond
requirement that EPA must make a demand for rembursement of its costs prior to filing the lien notice.
The additional criterion offered by Doe Run does not appear in the statute or the Guidance, and
therefore cannot be considered in determining whether EPA had a reasonable basis to perfect the liens.

C. EPA Assumptions Regarding Doe Run’'s Financia Condition

Doe Run argues that EPA’ s assumptions concerning the financid viability of the

Company are no longer vaid, thus justifying a reconsideration of the perfection of the liens® The
Company notes that EPA perfected the liens without prior notice because of its “imminent bankruptcy.”
(Citing LFR item 1.) Doe Run gtates that its subsequent financid restructuring has resulted in an
improved financid Stuation which judtifies EPA’ s recondderation of its action. The Region’s counter
argument is that the Company’ s financid condition is only relevant to the issue of whether EPA could
file the lien notices prior to offering an opportunity for ameeting. The Region argues that notice and
opportunity for ameeting is not required by section 107(1), and therefore not rlevant to this
proceeding.’

| find that the issue of Doe Run’sfinancid condition is not relevant to the proceeding, but for
somewhat different reasons than those offered by the Region. The Region correctly points out that
“imminent bankruptcy” isacriterion to be consdered by EPA in determining whether to perfect alien
prior to offering ameseting. Guidance at pp. 5-6. However, the Guidance provides that once EPA has

made the decision to file prior to a meeting, the standards to be gpplied in the proceeding are Smilar to

*Doe Run December 4, 2002 supplement, at p. 4.
"Region December 4, 2002, supplement at 1.
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those applied in aprefiling proceeding. Guidance & p. 6. Those standards do not include a criterion
that the property owner’sfinancia viability must be in doubt in order for EPA to perfect alien. The
issue of when to offer the property owner an opportunity for a meeting, which may involve the owner’s
financid condition, is one of due process’® It isnot an issue reating to EPA’ s statutory basis for filing a
lien notice. In other words, if EPA meets the criteriafor perfecting alien, the Company’s restructuring
isnot abasis for me to recommend that the liens be removed. For these reasons, the issueis not
relevant to the proceeding.®
D. Applicability of Other Lawsto the Operation of the Facility

The bulk of Doe Run’'s argument for withdrawing the liens focuses on the fact that Doe
Run is an operating facility subject to a number of environmenta regulatory programs. Doe Run first
questions its ligbility under CERCLA for activitieswhich it characterizes as ether voluntary, or which
are regulated under other environmenta programs, such asthe Clean Air Act, Clean Water Act, and
Resource Conservation and Recovery Act (“RCRA”). Second, Doe Run contends that some of the
releases being addressed by the Company and EPA under CERCLA are not releases for which Doe
Run isliable under section 107(a), because they are “federdly permitted releases’ exempt under

section 107(j).

18See generdly, Reardon v. United States, 947 F. 2d at 1522-23.

9] note that the LFR contains information indicating EPA’s basis for perfecting the liens prior to
giving notice to the Company. See LFR item 10 and the Region’s December 4, 2002 supplement. |
a0 note that Doe Run does not argue that EPA should have provided opportunity for a meeting prior
to the lien filing, but only that subsequent restructuring by the Company should cause EPA to reconsder
itsfiling.
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(1) With respect to the first contention, Doe Run points out that EPA performs a number of
activities a the Site under a number of authorities, and that the consent orders require Doe Run to take
actions which could be characterized as actions pursuant to RCRA (e.g., monitoring activities at the
HLS dag pile) or the Clean Air Act (minimizing emissions from truck traffic associated with smelter
operation). The Region counters that waste releases often involve overlapping authorities, but that the
sgnificant fact isthat EPA chose to exercise its authority under CERCLA and has incurred costs under
that authority.?

The potentid for overlgp between activities under CERCLA and activities which could be
undertaken under the various regulatory programsis dmogt inevitable. The definition of a CERCLA
“hazardous substance’ includes pollutants designated for regulation under various environmenta
gatutes, including RCRA, the Clean Water Act, the Clean Air Act, and the Toxic Substances Control
Act. See, CERCLA, section 101(14), 42 U.S.C. 8 9601(14). Clearly, asan active facility, Doe Run
is subject to regulation under many of these other programs. However, that fact aone does not mean
that costsincurred by EPA under CERCLA are not costs for which Doe Run is potentidly liable under
CERCLA. For reasons explained previoudly, this proceeding dedls, in part, with whether the record
shows that costs have been incurred under CERCLA. Doe Run’s reasoning would require inquiry into
the reasonableness of the costs, and whether some of the costs could have been avoided had EPA
selected other authority to address some of thereleases. That inquiry is beyond the scope of this

proceeding.

“Doe Run January 15, 2003, supplement at pp. 4-5.
?'Region January 23, 2003, supplement, at p. 3, n. 3.
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(2) A rdated and somewhat more formidable contention by the Company is that some of the
releases which EPA is addressing under the consent orders are “federally permitted releases’ for which
Doe Run is not liable under CERCLA.? See, CERCLA, section 101(10) for the definition of the
phrase, and section 107(j) for the exemption. In essence, Doe Run contends that most of the work
under the consent orders relates to resdentia cleanup, which, it contends, does not relate to the smelter
operation and does not justify alien onthe HLS. Furthermore, Doe Run contends, the releases at the
HLS are federdly permitted, either under the state implementation plan (SIP) required by the Clean Air
Act (lead emissions from the smdter and other operations on the smdter property, and from trucking
operations being governed by the lead SIP submitted to EPA on January 10, 2001), or, with respect to
the dag pile, under a Clean Water Act permit.?® Therefore, according to Doe Run, EPA may not
impose liens on the HL S based on any costs associated with air emissions from smelter operations.

Inits January 23, 2003, response, the Region argues that EPA has incurred recoverable costs
in severd areas on the HL S facility property. The response does not address Doe Run’s contention
that the air releases are federally permitted, but relies instead on a contention that other releases at the
HLS are not federdly permitted. With respect to the dag pile, the Region argues, on a number of

bases, that mog, if not dl, of the releases of hazardous substances, as wdll as the initid and ongoing

22The Company briefly addressed thisissue in its December 4, 2002, supplement, and
discussed it in more detail during the informa meeting. | requested that the parties supplement the
record on thisissue. Doe Run submitted its supplement with its January 15, 2003, letter, and the
Region submitted its response on January 23, 2003.

23 January 15, 2003, supplement at pp. 2-5.
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disposa of the dag, are not governed by permits under federa authority.?* The Region also pointsto
other activities on the Ste (e.q., review of groundwater and surface water conditions), which it asserts
are unrelated to permitted activities?® The Region finaly points to costs associated with the entire site,
not attributable to specific areas?®
(A) The Air Releases from the HLS

As described above, in its January 15, 2003 supplemental submission, Doe Run
presented information and argument supporting its contention that air emissons from the HLS are
federaly permitted releases not subject to CERCLA liability. For purposes of this proceeding, the
Region does not dispute that contention. Because | have determined, as explained below, that the
record shows that unpermitted releases have occurred to media other than air, | do not address
whether the air releases are federdly permitted, and offer no opinion regarding that issue. My
determination that the LFR contains a reasonable basis to conclude that potentially recoverable costs
are attributable to smelter operations does not rely to any extent on consideration of the HLS air

emissons?®’

24January 25, 2003, response at pp. 2-4
#|d. at pp. 4-5.
26|d. at p. 5.

2’Doe Run does not argue that other activities, such as soil removal in residentid aress, are
attributable to federaly permitted releases, but only that EPA cannot place liens on the HL'S property
to secure cogts associated with those activities. January 15, 2003, supplement at p. 5. Therefore, this
discussion of federdly permitted releases relates only to the liens on the HLS property.
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(B) The Sag Pile
With respect to the federally permitted release issue, Doe Run contends, as discussed
previoudy, that the dag pile involves sormwater runoff addressed in a permit under the Clean Water
Act’ s Nationd Pollutant Discharge Elimination System (“NPDES’). Doe Run argues that discharges
regulated by the NPDES permit are federaly permitted.?® The Company did not provide or refer to
any specific language from the permit rlating to regulation of discharges from the dag pile?

Asareault of the Region’s January 23, 2003, response to the Company’ s supplement, the LFR
contains an NPDES permit for Doe Run, and a proposed amendment to the permit which would
address stormwater discharges from the dag pile® Doe Run has not provided any documentation that
the proposed amendment has been incorporated into the permit. Therefore, | am unable to conclude

that the record supports a determination that the stormwater runoff is afederaly permitted release™

28 January 15, 2003, supplement at p. 5.

Thisisin contrast to the detailed documentation provided by Doe Run concerning regulation
of itsar emissons under other law.

30 January 23, 2003, response, Attachments 5 and 7.

31Citing In re Acushnet River and New Bedford Harbor, 722 F. Supp. 893 (D. Mass. 1989),
the Region argues that the burden is on Doe Run to prove that the discharge is afederdly permitted
release. | note that the Court characterized its discusson of theissue as a“memorandum” and a
“working hypothess’ rather than a*“definitiveruling.” 1d. at 894, n. 1. Notwithstanding, the
memorandum is indructive on the issue, and in United Statesv. Freter, 31 F/ 3d 783, 787 (9" Cir.
1994), the Court expressly held that the party asserting afederaly permitted rel ease exception has at
least the burden to present sufficient evidenceto raiseit asanissue. (Freter was acrimind case where
the burden on defendant—because of the reasonable doubt burden on the prosecution--would
presumably be less than here)) In any event, where the burden of proof falls need not be determined in
this prdiminary inquiry. It is sufficient to note that the LFR, as supplemented by each of the parties,
does not contain any documentation that the dag pile discharge is federdly permitted. Given the limited
scope of this proceeding, that fact is enough for me to conclude that EPA did not err with respect to its
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In addition, as the Region points out,>> an NPDES permit for stormwater runoff would not
regulate the initid disposa of dag in the dag pile area of the facility. Releases covered by CERCLA
include “disposing into the environment” of hazardous substances. CERCLA, section 101(22).%
Nothing in the LFR indicates that this dag disposd is“federdly permitted.” Therefore, the LFR
contains sufficient information, for purposes of this proceeding, to show unpermitted releases associated
with the dag pile.

(C) Other Areas and Activities Rdating tothe HLS

The Region’s January 23, 2003, response discusses other activities undertaken by EPA
regarding releases at the HL S which Doe Run has not contended are attributable to federaly permitted
releases. Theseinclude investigation of groundwater contamination from the dag pile investigation of
ground and surface water contamination from other dag storage aress, staging areas for shipping,
solvent use areas, and acid production areas. The Region aso addresses cogts incurred for the entire
gte, induding evaudion of the site for the Nationd Priorities List, and community and public
involvement.3® The LFR aso contains a declaration of an EPA Remedia Project Manager describing

his work regarding negotiation of the consent orders and oversight of work performed under them,

belief that costs attributable to ssormwater discharge releases from the dag pile are recoverable.
32January 23, 2003, response at p. 4.

33This section excludes certain releases resulting solely in workplace exposure, id., but thereis
no contention in this proceeding that the releases from the dag pile are so limited.

%The Region ditinguishes this from the stormwater runoff releases which Doe Run contends
are federaly permitted. January 23, 2003, response at p. 4.

35|£|_
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generd work rdating to the gte including community involvement, and generd dte Strategy devel opment
and research.*

The supplementa information in the January 23, 2003, submittd, in conjunction with the
information previoudy included in the LFR, is sufficient to support afinding that some of the rleases
from the HL S were unpermitted, notwithstanding that some of the releases, specificdly some of the air
releases which have occurred since January 10, 2001, when Missouri submitted the Doe Run gate
implementation plan to EPA (see, CERCLA, section 101(14)(H)) may be federdly permitted. As
discussed above, the LFR shows that other releases are clearly not federdly permitted. Again, the
purpose of this proceeding is not to determine the dollar amount of the EPA response cogts attributable
to unpermitted releases from the smdlter. Because the LFR shows that some costs have been incurred
to address releases a the HL S for which Doe Run is potentidly ligble, there is sufficient basisto
determine that the Company has not shown that EPA erred in filing the lien notice for the HLS,

E. The Statutory Factorsfor Perfection of aLien

Having discussed the Company’ sissues with respect to remova of theliens, | now turn
to areview of the question of whether the LFR shows that EPA had a reasonable bass to believe that it
met the statutory criteriafor perfection of alien. Those criteriawere described above in Section 11, and

EPA’ s compliance with the criteriais discussed in this subsection.

3)d., Attachment 4.
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(2) The property owner was sent notice of potentid ligbility by certified mall
Although the parties do not point to any specific document in the LFR
establishing thisfact, the parties do not dispute that EPA has met this requirement. Paragraph 67 of the
May 2001 order dates that EPA has determined that Doe Run is liable under section 107(a) of
CERCLA.%" The May 2001 order was signed by a Doe Run representative, so the Company clearly
had actua notice of EPA’sfinding. Similarly, paragraph 31 of the December 2001 order states that
EPA has determined the Company is liable,® and a representative of the Company signed the
document. Both orders were issued prior to EPA’sfiling of the lien notices.
(2) The property is owned by a person who is potentidly liable under CERCLA
The LFR contains notices of lien for each of the propertiesin Herculaneum for
which the liens were perfected by EPA. Attached to each noticeis a genera warranty deed for the
property covered by the notice, showing that each property is owned by Doe Run.* The Company
does not dispute that it owns the relevant properties. Doe Run'’s contention that it is not ligble with
respect to the smelter property is discussed above in subsection IV.D. EPA has met this criterion for

filing the lien notices.

YLFRitem 4 a p. 27. Asdiscussed above, the Company disputesits liability with respect to
some of the activities a the Ste, but does not dispute that EPA has determined its ligbility.

BLFRitem 7 at p. 11.
) FRitem 2.
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(3) The property is subject to or affected by aremova or remedid action
Section 101(23) of CERCLA, 42 U.S.C. § 9601(23), defines “remova” to

include, among other activities, “ such actions as may be necessary to monitor, assess, and evauae’ a
release or threatened release of a hazardous substance. With the exception of the HLS, the record
contains sampling results for each of the properties on which liens were perfected.*® The LFR contains
information indicating that EPA has reviewed the sampling results and has used that information and
other datato develop of astrategy for response actions at the site.** The LFR aso contains information
showing that EPA is performing, among other activities, oversight functions with respect to the
Company’s investigations of contamination from the dag pile a the HLS*?* These activities and others
described in the LFR fal within the definition of removal action, and EPA has shown that these activities
relate to the properties, including the HL'S, on which the lien notices were filed.

(4) The United States has incurred cogts (which have not been reimbursed) with
respect to aresponse action under CERCLA

For reasons detailed previoudy, my inquiry into costs incurred by EPA issolely
to determine whether the LFR shows that this element for perfecting alien has been met. | do not
inquire whether EPA ultimatey will be successful in recovering its costs, but only whether EPA has

made a preliminary showing that it has incurred costs which may be recoverable.

“Old. Doe Run assarts, without explanation, that no remova action has occurred on “certain”
Doe Run residentia property. Doe Run December 4, 2002, supplement at p. 3. | do not find this
assertion sufficient to overcome the documentation to the contrary.

“IRegion December 4, 2002, supplement at p. 2; January 23, 2003, response, Attachment 4 at
p. 2.

“2January 23, 2003, response, Attachment 4 at p. 1.
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The LFR contains an itemized summary indicating that as of September 26, 2002, EPA had
incurred costs of $1,985,116.96 relaing to the Herculaneum site.*® The LFR aso contains a
description by an EPA Remedid Project Manager assigned to the Site of activities performed at the Site
and adeclaration that he charges his time spent on the site to the Superfund account for the site** Doe
Run’ s issues with respect to costs, addressed previoudy, relate to whether cogts are ultimately
recoverable, and, with respect to costs attributable to the HLS, whether they are so minimd that liens
should be released on the property to which they relate.”® Because the LFR shows that costs have
been incurred with respect to a response action a the Herculaneum site, and have not been
reimbursed,*® EPA has met this element.

V. CONCLUSION

Notwithstanding Doe Run’s substantia effort, | have determined, for the reasons stated above,
that the Company has not established an issue of law or fact which should dter EPA’sdecison to file
the lien notices. | have dso determined that EPA had areasonable basis for filing the lien notices. |
therefore recommend that the Regional Adminigtrator issue the attached Find Order, affirming the
Region’s decison to file the lien notices. EPA and Doe Run are not barred from any claims or defenses
as areault of thisrecommended decison. Thisdecison isnot abinding determination of liability, and

no preclusive effect atachestoiit.

BLFRitem 3.

“January 23, 2003, response, Attachment 4 at p. 2.
45 January 15, 2003, supplement at p. 5.

“See, subsection IV.B. above.
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Dated: February 12, 2003 /g

Robert L. Patrick
Regiond Judicid Officer
Region VI
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